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Health Law Institute: news, insights, and discussion 
room care).4  The report de-
fines uncompensated care as 
“the sum of charity care 
(services for which a hospital 
does not expect payment) and 
bad debt (services for which a 
hospital expects but does not 
collect payment).”5  The com-
parison, based on a five-state 
survey, produced mixed re-
sults.  The CBO determined 
that nonprofit hospitals pro-
vide, on average, more un-
compensated care than their 
for-profit counterparts.  How-
ever, that provision of uncom-
pensated care varied exten-
sively among individual hospi-
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By Nicholas A. Mirkay, 
Associate Professor of Law 
W ith nonprofit hospi-
tals1 receiving an estimated 
$12.6 to $20 billion a year in 
federal, state and local benefits 
on account of their tax-exempt 
status,2 the commensurate 
public benefit from that status 
is once again the focus of fed-
eral and state tax authorities 
and lawmakers.  Although 
nonprofit hospitals must pro-
vide “community benefit” in 
order to maintain their federal 
income tax exemption,3 ample 
disagreement exists on what 
constitutes, and how to meas-
ure, community benefit.  A 
recent Congressional Budget 
Office (CBO) report com-
pared the community benefit 
conferred by nonprofit and 
for-profit hospitals, evaluating 
primarily “uncompensated 
care,” health care services to 
Medicaid/Medicare patients, 
and unprofitable specialized 
services (e.g., burn victims’ 
intensive care, emergency 
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Letter  from the  Director  
O nce again, it’s my pleas-
ant job to report on some of the 
exciting developments here at 
the Health Law Institute. I’ll 
start with a report on some of 
the activities and news from our 
ever-impressive faculty. 
The biggest news is the addition 
of Thaddeus Pope to our ten-
ure-track faculty, beginning 
with the 2008-2009 academic 
year.  Thad was a visitor during 
the last academic year from the 
University of Memphis, where 
he was an assistant professor of 
law.  Thad holds both the J.D. 
and Ph.D. (in Philosophy) from 
Georgetown University.  Fol-
lowing graduation from law 
school, Thad clerked for the 
U.S. Court of Appeals for the 
Seventh Circuit and worked as 
an attorney with Arnold & Por-
ter LLP in Los Angeles. 
 
Thad teaches and writes in the 
areas of Health Law and Bio-
ethics. His most recent scholar-
ship focuses on medical futility 
law, and on the definition and 
justifiability of hard paternalism 
in public health contexts.  
Thad’s scholarship has been 
published in the Tennessee Law 
Review, Ohio State Journal on 
Dispute Resolution, Health 
Matrix, University of Pittsburgh 
Law Review, Georgia State 
University Law Review, UMKC 
Law Review, Marquette Elder’s 
Advisor, and ABA Health 
eSource.  He posts his articles at 
www.thaddeuspope.com and 
tracks recent developments in 
end-of-life health law at medi-
calfutility.blogspot.com.  Thad 
(Continued on page 2) 
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O nce again, our health 
law program has been hon-
ored by U.S. News & World 
Report and our colleagues 
everywhere by being ranked 
among the top ten health law 
programs nationally.  
 
Thank you! 
tals, with distributions by non-
profit and for-profit hospitals 
largely overlapping.6 
 
In July 2007, the Internal Reve-
nue Service (IRS) released an 
Interim Report with respect to 
its Hospital Compliance Project, 
enumerating the results of sur-
veys sent to more than 500 non-
profit hospitals concerning their 
community benefit programs 
and executive compensation 
practices.7  Uncompensated care 
comprised the largest reported 
expenditure and most frequently 
reported type of community 
benefit.8  The report stated that 
approximately 22 percent of the 
responding nonprofit hospitals 
spend less than one percent of 
their total revenue on uncom-
pensated care; 23 percent spend 
between one and three percent.9  
Although 97 percent of respond-
ing nonprofit hospitals have a 
written charity care policy, no 
uniform definition of what con-
stitutes uncompensated care 
emerged from the responses.  
Specifically, divergence existed 
in the survey results as to 
whether bad debt expenses and 
Medicare shortfalls are included 
in a hospital’s uncompensated 
care calculation.10  Accordingly, 
a fundamental question remains 
unresolved – how much uncom-
pensated care or “charity care” 
should nonprofit hospitals pro-
vide to justify their tax exemp-
tions? 
 
A late October 2007 roundtable 
on tax-exempt hospitals spon-
sored by the Senate Finance 
Committee addressed this char-
ity care question.  In advance of 
that roundtable, the Commit-
tee’s Minority Staff (Staff) re-
leased a discussion draft.  In 
acknowledging the varying de-
grees of charity care being pro-
vided, the Staff concluded that 
some hospitals are “helping to 
pull the wagon . . . but far too 
many . . . are sitting in the 
wagon.”11  Accordingly, the Staff 
proposed “alternatives to be 
considered in drafting legislation 
to reform nonprofit hospital 
federal tax-exemption.”12  One 
proposed reform would bifur-
cate nonprofit hospitals into two 
tax-exempt classes:  (1) those 
meeting the section 501(c)(3) 
charity requirements, and (2) 
those meeting the section 501(c)
(4) social welfare require-
ments.13  While hospitals will be 
exempt from federal income tax 
under either classification, only 
those exempt under section 501
(c)(3) will be eligible to receive 
tax-deductible contributions 
under section 170 and issue tax-
exempt bonds. 
 
Among other prerequisites,14 
one of the proposed require-
ments to maintain exemption 
under section 501(c)(3) is a 
quantitative charity care stan-
dard.  Under that standard, a 
hospital must dedicate a mini-
mum of five percent of its an-
nual patient revenues or operat-
ing expenses to charity care, 
whichever is greater, in accor-
dance with a written and 
widely-disseminated charity care 
policy.15  This test reflects the 
common IRS audit practice 
prior to the 1969 conversion to 
the community benefit stan-
dard.16  Charity care is defined 
as “medically necessary in/out 
patient hospital services pro-
vided without expectation of 
payment from or on behalf of 
the individual receiving the hos-
pital services.”17  It also includes 
revenue write-offs as a result of 
a pre-billing designation of pa-
tients unable to pay for medi-
cally necessary hospital services 
and medical care provided 
through free and community 
medical clinics.18  Under the 
Staff’s proposal, medical care 
would be valued at a rate that 
equals the lower of the (1) low-
est rate paid by Medicare/
Medicaid, or (2) actual unreim-
bursed cost to the hospital for 
the service provided.  Bad debt 
would not be included in any 
charity care calculation because 
it would be “inappropriate” to 
bill for services and only later, 
upon nonpayment, recharacter-
ize it as charity care.19  The Staff 
acknowledged the necessity of a 
transition period to satisfy this 
quantitative standard.20 
 
 In addition to conducting a 
community needs assessment 
every three years with an em-
phasis on vulnerable popula-
tions,21 a nonprofit hospital ex-
empt under section 501(c)(3) 
would also be subject to addi-
tional rules and restrictions on 
its joint ventures with for-profit 
health care providers.  The Staff 
(Continued from page 1) 
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recommended that any joint 
venture conferring patient 
care must have its own char-
ity care policy.  As to whole-
hospital joint ventures (the 
nonprofit hospital transfers 
all or substantially all of its 
assets into the venture), the 
venture is subject to the same 
charity care standard as hos-
pitals and the tax-exempt 
hospital must “control” the 
venture’s board.22  With re-
spect to ancillary joint ven-
tures (the nonprofit hospital 
places a portion of its assets 
into the venture), the non-
profit hospital must control 
the venture’s charity care 
policy and each nonprofit 
hospital participant in the 
venture must have one voting 
seat on the venture’s board.23  
The nonprofit hospital’s pro-
portionate share of the ven-
ture’s charity care, based on 
its investment percentage in 
the venture, may be credited 
towards fulfilling its own 
charity care standard. 
 
With respect to IRS enforce-
ment of these proposed stan-
dards, the new Schedule H of 
the revised IRS Form 990, 
Annual Information Return, 
would provide the majority 
of information on charity 
care and joint venture par-
ticipation necessary for such 
enforcement.  In addition, 
under the Staff’s proposal, 
the IRS would be provided an 
arsenal of sanctions to impose 
on any nonprofit hospital that 
fails to meet the require-
ments for tax-exempt status 
under either section 501(c)
(3) or section 501(c)(4).  
These sanctions include (1) a 
new excise tax (amount 
equal to at least twice the 
hospital’s charity care short-
fall based on a three-year 
average), (2) expansion of 
the section 4958 excise tax 
on excess benefit transactions 
with respect to joint ventures 
with for-profit health care 
providers, and (3) possible 
revocation of the nonprofit 
hospital’s tax exemption.24 
 
Not all legal experts on the 
nonprofit sector support a 
charity care test as the funda-
mental standard for section 
501(c)(3) exemption.  Pro-
fessor John Colombo, a par-
ticipant in the roundtable 
discussion, suggested an al-
ternative “enhancing access” 
test, which would grant ex-
emption only to nonprofit 
hospitals that establish that 
they “either provide substan-
tial services to the general 
population that are otherwise 
unavailable from for-profit 
competitors or . . . provide 
services to populations un-
derserved by for-profit com-
petitors.”25  In support of his 
proposal, empirical research 
indicates that qualitative dif-
ferences exist between for-
profit and nonprofit hospitals 
as to the services provided.26  
For instance, nonprofit hos-
pitals are more likely to offer 
valuable, but unprofitable, 
services such as psychiatric 
emergency care, AIDS treat-
ment, burn units, trauma 
services and obstetric care.27  
In addition, for-profit hospi-
tals tend to respond more 
readily to changes in financial 
incentives, such as home 
health care when it was prof-
itable, and exit more quickly 
when the profitability de-
creases.  Therefore, the con-
clusion drawn from the re-
search is that these distinctive 
features, rather than charity 
care alone, justify the contin-
ued tax exemption of non-
profit hospitals.28 
 
Although this recent focus on 
nonprofit hospitals’ tax ex-
emption is not novel, it is 
also not likely to evaporate 
quickly.  A House bill has 
already been introduced that 
would institute a minimum 
charity care requirement and 
similar Senate-initiated legis-
lation has been threatened.29  
The detail and tone of the 
Staff’s discussion draft, as 
well as the IRS’s compliance 
initiatives, arguably reveal a 
concerted objective to insti-
tute some bright-line stan-
dard for nonprofit hospitals’ 
tax exemption.  The primary 
question that remains is 
whether this reform will con-
tinue to be governmentally 
driven or whether it will 
emerge from the nonprofit 
hospital sector itself. 
(Continued from page 5) 
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ness law at 
Widener’s Dela-
ware campus. Be-
fore Widener he 
was a partner in 
the tax department 
at Lewis, Rice & 
Fingersh in St. 
Louis, after serv-
ing in the IRS Of-
fice of Chief 
Counsel and as an 
Attorney-Advisor 
to the U. S. Tax 











  1 Unless otherwise indicated, the 
term “nonprofit hospitals” refers 
to hospitals exempt from federal 
income tax under section 501(c)
(3) of the Internal Revenue Code 
of 1986, as amended. 
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PITALS:  DISCUSSION DRAFT 2 
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  3  See Rev. Rul. 69-545, 1969-2 
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6 Id.  
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